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. VRNt R FUNITED STATES . EPARTMENT OF COMMERCE
: \ / The Under Secretary for international Trade
MAR . 2 1983 ~ e Washington, D.C. 20230

MEMORANDUM FOR Marc Leland

FROM: Lionel H. Olmer tj;grs’#’

SUBJECT: EAA: Background Papers for Thursday, 10 March
SIG-IEP Meeting

Per your request, Attachments ]l and 2 are the proposed

Administration Bill and accompanying section by section analysis

which the Commerce Department submitted to OMB today.

Seven issues relating to the renewal of the EAA were raised at the

last SIG-IEP meeting (see Attachment 3). Consistent with the

guidance received at that meeting and following, we have proposed a

bill that addresses these 7 issues in the following fashion:

1) Extraterritoriality

0o no change has been made tc substantive provisions of the

current Act;
0 a policy declaration is included that the impact of

controls on business in allied or other friendly countries

should be minimized;

2) Business Protection Against Export Controls

o a modified version of the contract sanctity provision for
agricultural commodities (set forth in the Futures Trading

Act of 1982) is included;

0 no provision for compensation for losses or OPIC insurance

is included;
o no provision for a congressional veto is included;

3) Energy Dependence Controls

0 no policy or other provision on this point is included:

4) Exports to Embassies

© no substantive provisions are added to the Act;

0 a policy declaration is included calling for a study of
the issue by the Secretaries of Commerce, Defense, State

and the Attorney General;

Not referred to DOC. Waiver applies.}

Classified by Lionel H. Olmer
Declassified on 3/8/93
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5) Import Control Authority

o provisions authorizing such controls, similar to those
proposed by Senator Heinz, are included; however, the
provisions are bracketed and it is noted that only the
Departments of Commerce and Defense support their
inclusiocn;

6) Antiboycott

0 no change is made to the current Act;

7) Enforcement to Customs

0 no change is made to the current Act.

In addition to the attached documents, the SIG-IEP members should
have a copy of the annotated options paper I sent to you last week
reflecting the conclusions reached at the last meeting of the Under
Secretaries held on Monday, February 28 also attached.

Attachments

CONFIDENTIAL with CONFIDENTIAL ATTACHMENTS
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A BILL

To amend and reauthorize the Export Administration Act of 1979.

tid

2 it enacted by the Senate and the House of Represen-
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AMENDMENTS TO FINDINGS

CECTICN 1. Section 2 of Pub. L. No. 26-72 is amended as

follows:

(1) by striking iﬁ paragraph (3), "exports, which would
strencthen the Nation's-economy.", and substituting in lieu
thereof, Y“export policies, consistent with the economic,
security, and foreign policy objectives of the United

States.V;

(2) by striking paragraph (5), redesignating paragraph
'(4) as paragraph (S), and redesignating parag;aphs (7)=(9) as

paracraphs (8)-(10), respectively; and

(3) by inserting after paragrarh (3):

Approved For Release 2008/09/03 : CIA-RDP85 01156R000200190008-8
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"{%) Aveilability from foreign sources of goods and
technology that are controlled by the United States to
_protect its national security can adversely affect that

security."; and
(4) by inserting after paragraph (6),

"(7) The expcrt of goods ahﬁ technology that
contribute to enhancing the military and industrial
capability of individual countries or combinations of
countries whose actions or polic%es are adverse to the
interests of the United States has increased the threat
to the security of the United Statés, its allies, and
other friendly nations and has led those nations to

increase their deferise expenditures.'.

AMENDMENTS TO DECLARATION OF POLICY

SECTICN 2. Section 3 of Pub. L. No. 96-72 is amended "as

follows:
{1) by striking in paragraph (3) the word "and";
(2) by deleting in paragraph (2) the period which ends

th=2 sentence, and adding in lieu thereof, ", and (C) to

Ar,- z_-"gur-:a

a.r § R
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iezoilate bilaterally or multilaterally to eliminate,

=

{0

whenever possible,. the foreign availability of goods and
technology sufficient in quantity and comparable in quality
with those controlled or proposed to be controlled for -

raticnal security purpcses in the United States.™.

(3) by redesignating paragraphs (10) and (11) as

paragraphs (1l1) and (12}, respectively, and. inserting after

"{10} It is the pilicy of the United States to
negotiate agreements with neutral and non-aligned
countries with whom we have common interests to restrict
the export of U.S. goods and technology that are

contreolled for national security reasons.'"; and
(4) by adding new paragraphs (13) and (14) as follows:

"(13) It is the poligy of the United states when
imposing foreign pélicy controls seek to minimize the
impact of these ceontrols, to the extent cdonsistent with
their underlying purpose, on contracts in existence ang
cn the business activities in allied or other friendly

ccuntries.

CONFIDENTIAL
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"(13) It is the policy c¢f the United States to
develcp licensing mechanisms to minimize the burdens placed
.on U.S. export trade, particularly (1) U.S. export trade with
COCO!M, ARustralia, and New Zealand, and (2) trade between U.S.
corpinies and their subsidiaries and licensees in other than

proscribed destinations. The Secretary of Commerce shall

periodically report to Congress on the results of this

* {This exact language has not yet been reviewed on an
interagency basis, but reflects discussions held at the

reeting ¢f Under Secretaries on Monday, February 28,

10!

0

3.]
AMENDMENTS "TO GENERAL PROVISIONS

SECTICON 3. Section 4 of Pub. L. No. 96=-72 is amended as

follows:
(1) by deleting in paragraph (2) in subsection (a) "A
"Licenses";

(2) by modifying subsection (b) to read as follows:

RARIFINTRITINE
Approved For Release 2008/09/03 : CIA-RDP85-01156R000200190008-8
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"(b) Control List. -- The Secretary shall establish
znd maintain a list (hereinafter in this Act referred to
as the 'Control List') indicating license requiremenés
for exports to various countries of destination subject

to control under this Act."; and

(3) by deleting in subsection (c)'?significant" and

ubstituting in lieu thereof "sufficient®.

in

Fﬂ'iENDI\TENTs TO NATIONAL SECURITY CONTROLS

SECTION 4. Section 5 of Pub. L. No. 96-72 is amended as

()
o]
l.—l
}_-l
Q
U

(1) in paragraph (1) of subsection (a), by adding "(a)"
following "(1)" and by adding new subparagraph (B) as

follows:

"(B) No provision in_this Act shall bar the
President from impésing unilateral controls on
technolegy and goods of military significance proposed
for multilateral control even vhen a foreign avail-
ability determination has been made, provided the

President determines that the absence of export controls

ORI FRAITEAN
Approved For Release 2008/09/03 : CIA-RDP85-01156R000200190008-8
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under this section would prove detrimental to the

national security of the United States.¥;

(2) by deleting subparagraph (B) in paragraph (2) of
subsection (a)-and by striking "(A)" before the first

sentence of paragraph (2) of subsection {a);

{3) by deleting the word ”commoaity" in the first
centence of paragraph (1) in section {(c), and by deleting the
second sentence in that paragraph and substituting in lieu

therecf:

"The Secretary shall identify on the control list the
controls under this section that apply to goods,

technology, or destinations.";

(4) by modifying the heading of subsection (d) to read
"Militarily Critical Goods and Technologies.";
(5) by modifying subparagraph (B) of paragraph (2) in

ubzection (&) to read '"keystone materials and manufacturing,

[44]

inepzction, and test equipment, and";

(6) by deleting the word "become" in paragraph (5) of.

sukbsection (&), and substituting in lieu thereof "be", by

POANCIRERITIAL
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Geleting the word “ecormodity®, and by inserting in the sawe

paragraph "and reculations" after "the control list':

(7) by redesignatihg paragraph (6) of subsection (d) as

paracgraph (7), and inserting after-‘paragraph (5):

"(6) The establishment of adeguate export controls
fir militarily critical technology ard. keystcne equip-.
ment shall be accompanied by suitable reductions in the
controls over the products of that technology and

eguipment.”;

(2) by deleting subsection (e) in its entirety, and

redesignating subsections (f)-(1) as (e)-(k), respectively;

(%) in paraéraph (1) of subsection (e), as redesignated,
by striking "sufficient quality" and substituting in lieu

thereof "comparable quality";

(10) in paragraph (2) of subsection (e), as
redesicnated, by striking "sufficent guality" "and

.. sxbstituting in lieu thereof "comparable quality";

CONFIDENTIAL
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(11) by recdesigneating paragrzaphs (3)-(6) in subsection
(e) as (4)-(7), respectively, and adding a new paragraph (3)

.as follows:

”(3)'The mere capacity of a foreign country to.
produce items of sufficient quantity and comparable in
guality with those controlled by the United Stateé does
not, 1n and of itself, constitufe foreign

availability.";

(12) by striking in the first sentence of paragraph (5)
of subsection (e), as redesignated, "take steps to initiate"

and substituting in lieu thereof "actively pursue";
(13) in section (f), as redesignated,

(a) by striking "and qualified general licenses" in

the first sentence,

(b) by inserting at the ené of the first sentence,
"The reguletions issued by the Secretary shall establish
&s one criterion for the removal of gocds or technolegy
the anticipated needs of the military of countries to
which exports are controlled for national security

parposes.", and

CONFINENTIA
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(3) Ly deleting from the ezisting seccind sentence
"by the latest such increase" and substituting in lieu

thereof "by the regulations";

(14) by striking in paragraph (6) of subsection (g), as
redesignated, "(f)(1)", and'substituting in lieu thereof
le) ()"

(15) by striking in paragraph (1) of subsection (h), as
recdesignated, ”agreément of the Committee," where it appears

the second time and substituting in lieu thereof "list,":

(16) by striking in paragraph (2) of subsection (h), as
redesignated, "discussing export control policy isstes and

issuing policy guidance'" and substituting in lieu thereof

"providing guidahce on export control policy issues";

(17) by striking in paragraph (3) of subsection (h), as
redesignated, "reduce" and substituting in lieu thereof

C'"'modify";

(18) by inserting in paragraph (4) of subsection (h), as
redesignated, after "effective procedures for" the words

"edministering and“;

PAMCINERITIAL
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) by inserting after paragreph (4) of subsecticn {(hj,

W

}-3

A

edesignated, paragraphs (5) and (6) as follows:

-

m
m
' e

"(5) Agreement -to improve the International Control
List and minimize the approval of exceptions to that
list, strengthen international enforcement and

cooperation in enforcement efforts, provide annual

lh

Fh

nding for COCOM, and improve the structure and
function of the COCOM Secretariat by upgrading
crofessional staff, translation services, data base

maintenance, communications and facilities.

"(6) Agreement to strengthen COCOM so that it
functions effectively in contrelling export trade in a
manner that better protects the national security of

each participant to the mutual benefit of all.";

(20) by inserting iﬁ subsection (j), as redesignated,
after "other countries" the words ", including péutrar and
non-aligned countries with whom we h;ve common interests", by
striking “policy" and substituting in lieu thereof
"policies", and by striking "section 3(9)" and inserting i#

<

lieu thereof “sections 3(9) and 3(10)";

COANFINERTIA
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2i) by inserting after "Nunitions List! in paragreph
(2) cof subsecticn (k), zs redesignated, '"or the military use

of any item on the COCOM List"; and
(22) by inserting a new subsection (1) as follows:

"(1) Study on Sales to Embassies.--The Secretary of
C:rmefce, zssisted by the Attorney General and the .
fecretaries of Defense and State, shall conduct a study
cn the extent fo which the transfer of goods and techno-

¢cgies within the Unit:d States to embassies and

p—t

affiliates of countries to which these goods and
tﬂchnologle are ceontrolled for national security
Furpcses may be rendering U.S. export contorls
ineffective. The results-of this study shall be

reported to'Congress within one year.”.'
AMENDMENTS TO FOREIGN POLICY CONTROLS

SECTICN 5. Section 6 of Pub. L. No. 96-72 is amended as

followvs

[(1) by inserting after the first sentence in subsection

NINFIRENTIAI
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"\henever the authority cenferred by this section
is exercised with respect to a country, the President
shall prohibit all imports from that country to the
United States and its territories and possessions,
'subject to such exemptions for specified goods and .

technology as the President may prescribe.";]*

* .THIS FRCVISICH TRECKS SECTION 6 OF S. 397 (HEINZ), AND
IS SUPPORTED BY THE DEPARTHMENTS OF COGMMERCE AND

DEFENSE. ]

(2) by deleting in subsection (¢) "with such affected
United States industries as the Secretafy considers appro-
priate," and substituting in lieu thereof "as appropriate

with zffected United States industries";

(3) by inserting after the first sentence-in subsection
(f) "This section also does not authorize export contreols on
donations of articles, such as food and clothing; intended to
be used to-relieve human suffering, except-to-the'extent that
the President determines that such donations are 1in response

to ccercion against the proposed recipient or donor.";

(4) by striking in the first sentence of subsection (k)

1]

word "commodity";

ct

CONFCNTIAL
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(%) by sbl_xlng the second sentsnce oi subssction (k)

and substituting in lieu thereof "The Secretary shall clearly

identify on the control list the controls under this section

that apply to goods, teéhnology or destinations.!; and -

(6) by adding at the end of section 6 a new subsection

&s follows:

"(l) Sanctity of Contract.--Notwithstanding any
other provisioﬁ of this Act, the President shall not
prohibit or curtail th:c export of any good or technology

imposed for reasons of foreign policy under an export

€]
f')
[ -]

es ;ontract (1) erntered into Lefore the President
announces an action that would otherwise prohibit or
curtail the export of the‘éood or technology, (2) the
terms of which require delivery of the good or tech-
nology within two hundred and seventy dgys after the
date of suspension of trade is imposed, except wherg the
President determines that_the absence of foreign policy

controls on these exports would prove detrimental to the

overriding national interests of the United States".#
[This tracks the language for agricultural exports found

in section 238 of Pub. L. No. 97-444, the Futures

Irading Act of 1682, except that the last clause has

CE Sl Y s

ML
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tzen altered so that the Presidsnt need not declare a
nztional emergency nor Congress declare war before the

Presidential override in this section could be invoked. ]

‘[Alternative ending 1: "except that the President may
prohibit or curtail the export of any good or technology.
during a period for which the President has declafed a
rztional emergency or for which‘tongress has declared

var."]

[Alternative ending 2: "except where in an emergency the
President determines that the zbsence of foreign policy
controls on those exports would prbve detrimental to the

rational interest of the United States."]
AMENDMENTS TO SHORT SUPPLY CONTROLS

SECTION 6. Section 7 of Pub. L. No. 96-72 is amended by
deleting in their entirety subsections (c)-(£) and (h)-(]),

and redesignating subsection (g) as subsection (c).

[THIS SECTION LEAVES UNTOUCHED THE SPECIAL SHORT SUPPLY
FROVISIONS RELATING TO AGRICULTURAL COMMODITIES. TO BE
CONSISTENT WITH THE OTHER SIG-IEP DECISIONS ELIMINATING

STECIAL SHORT SUPPLY PROVISICHS FOR NON-AGRICULTURAL

Approved For Release 2008/09/03 : aﬁtﬁﬁssgtbﬁ%éR_C)b0200190008-8
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CIMIN0DITIES, TRE FROVISION RELATING TO AGRICULTURAL

-

COMMODITIES SHOULD ALSO BE DELETED. )

AMENDIMENTS TO PROCEDURES FOR PROCESSING

EXPORT LICENSE APPLICATIONS

SECTICN 7. Section 10 of Pub. L. No. 86-72 is amended as

(1) by striking in the first sentence of subsection (b)

10" and substituting in licu therecf "14v;

(2) by striking in subsection (c) "20" and substituting

in lieu thereof "&0";

(3) by striking in paragraph (2) of subsection (e)
"30~-day" and substituting in lieu.,thereof "15-day";

(4) by inserting in paragraph (3) in subsection (f)
. after “the policies set forth in section 3 of the Act which

uid ke furthered by denial," the following:

. e

(9]

"what, if any, modifications in or restrictions on

the goods or technology for which the license was sought

CONFIDENTIAL
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would allcw such export to be compatible with controls
imposed under this Act,"; and
(5) by striking in paragraph (2) in subsection (g) "30"

and substituting in lieu thereof "45%,
LIIZZYDMENTS TO VIOLATIONS PROVISIONS

SECTICY 8. Section 11 of Pub. L. No. 95-72 is amended as
follows:

(1) by inserting in paragraph (a) after "violates" the

felloving "“or concplres or attempts to v1olate"

(2) by deleting in paragraph (1) in subsection (b)
"exports anything contrary to" and substituting in lieu

thereof "violates or conspires or attempts to violate";

(3) by inserting in paragraph (1) in subsection (b)
after "benefit of" the following "orythat the destination or

intended destination of the goods or technology involved is";

(4) by deleting in paragraph (1) in subsection (b) “or"

after '"mational security" and by inserting in lieu thereof.

CONFIDENTIA
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25 as identified by Subsection 5(b) of this Act or any

country to which exports are restricted for';

(5) by inserting after paragraph (2) in subsection (b)

the following paragraphs:
"{3) VWhoever possesses any goods or technology

(A) with the intent to export them contrary
to this Act or any regulations, orders, or

license issu=d thereunder; or
(B) knowing that they would be so exported,

shall be subject to éhe penalties as provided_in
subsection l1(a), except for a national security
violation which would be subject ts the penalties
as provided in subsection 11(b){(1l).
"(4) Nothing in tﬁis subsection shall limit the power
ci the Secretary to promulgate regulatiorns under this

Red L

> inserting after paragraph (2) in subsection (c)

(o))
ey

U..
b

c!
D
=y
O

2lowing new paragraph:

CONFIDENTIAL
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"{3) Wwhoever violates any provision of this izt or any
reculztion, order, or license issued thereunder, or whoever
~violates any export control provision established by the
group of countries known .as the Coordinating Committee or any
exrort control laws or regulations of a foreign country that
implements such a provision may be subject to such controls
on the importing of its goods or technology into the Uﬁited
States or its territories and posseséion 2s the President may

prescribe. "] ; *

® {THE AEOVE PROPOSAL IS BASED ON SECTION 8 OF S. 397
(HEINZ) AND IS SUPPORTED BY THE DEPARTMENTS OF COMMERCE

LD DEFENSE. ]

(7) Dby redesignatirig subsections (f) and (g) as

subsections (g) and (j), respectively;

(8) by inserting after subsection (e):

"(£f) Forfeiture of Property Interest and Proceeds.
-- (1) Whoever has been convicted of -a violation of
section 5 of this Act shall, in addition to any other-

renalty, forfeit to the United States:

(A) any of his interest in, security of, claim .

agalnst, or property or contractual rights of any'

NFIDFNTIA
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kind in the goods or techrology that vere the

subject .of the violation:

(B) any of his interest in, security of, claim
against, or property or cecntractual rights of any
kindain the goods or technology that were used to

facilitate the commission of the violation; and

(C) eany proceeds, including substitute assets,
which were derived directly or indirectly from the

transaction.

"(2) 1In any action brought by the United States under
this section, the district courts of the United States shall
nave jurisdiction to enter sucﬂ restraining orders or
prohibitions, or to take such other actions,'including, but
not limited to, the acceptance of satisfactogy performance
bonds, in connection with any property or other 1nterest

SHbJect to forfeiture under thls section, as it shall deem

. proper.

"(3) Upon conviction of a person for a violation of
section 5 of this Act, the court shall authorize the Attorney
teneral to seize all property or other interest declared

Zcrieited under this section upon such terms and conditions

CONFIDENTIAL
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=g =hz court shall deem proper. If a property right or other

nterest is not exercisable or transferable for value by the

[N

United States, it shall expire, and shall not revert to Ehe
convicted person. All provisions of law relating to the
dispesition of property or the proceeds from the sale
thereof, shall apply to forfeitures incurred, or alleged to
have been incurred, under the provisions of this sectién,
insofar as applicable and not inconsigtent with the
provisions of this Act. The United States shall dispose of
all such property as soon as commercially feasible, making

due prevision for the rights of innocent persons.

"(4) 211 proceeds forfeited under this section,
including proceeds from the sale of forfeited property, shall
be covered into the Department of Commerce as miscellaneous

receipts.";

(9) by inserting after subsection (g), as redesignated,
the following paragraphs: | )

Y(h) Statute of Limitations. -- Notwithstanding any
cther law, the United States méy not bring any
proceedings against a person for a violation of section
5 of this Act, unless the administrative or judicial

roceedings are instituted within 10 years after

commission of the offense.

CONFIDENTIAI

Approved For Release 2008/09/03 : CIA-RDP85-01156R000200120008-8




‘ . AR .. .
Approved For Release 2008/09/03 : CIA-RDP85-01 156R00020019000§-.8 NTIAL
| S TV | [ [

(1) Erior Convictions. -- Ko rerson convicted
under the Espionage Act, the Espionage and Szbotage Act
of 1954, or the Arms Export Control Act, shall be -
eligible, at the discretion of the Secretary, to apply
for, cor use, any export license during a pefiod of 10
years from thé date of conviction. Any outstanding
export licenses in which such & person has an interest

.2y be revoked at the time of conviction."; and

(10) by strikiﬁg "or" after "(d4)," in the introductory
language that precedes parazraph (1) in subsection (j), as
redesignated, and inserting after "(£f)", ",(g) or (h)".

AMENDMENTS TO ENFCRCEMENT PROVISIONS

SECTION 9. Section 12 of Pub. L. No. 96-72 is amended as

follows:

(1) by inserting after the first sentence of subsection

. {a):

"such officers or employees, except those acting
pursuant to subsectionré(a) of this Act, in the performance
of functions pursuant to this Act may seize commodities which

tiizy reasonably believe are being or about to be illegally

GONFIDENTIAI
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23, enecute search warrants, make arrests and carry

-

ot

firearms.';

(2) by striking in subsection (e) "section 5(h)" and

substituting in lieu thereof "section 5(g}"; and
(3) by striking in subsection (e) "commodity".
AMENDMENTS TO ANNUAL REPORT

SECTICN 10. Cectiocn 14 of Pub. L. No. 96-72 is amended as

(1) in subsection (a) --

(a) by deleting paragraph (6) in its entirety, and
by redesignating paragraphs (7)}-(20) as paragraphs (6)-
(19) respectively;

(b) by striking "section 5(f)" in paragraph (6), as
redesignated, and substituting in lieu thereof '"section

s{e)";

ONFIDENT!
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(c) by stfiking "section 5(f£)(5)" in paragraph (7),
as redesignatéd, and substituting in lieu thereof

"section 5(e)(6)";

(d8) by striking "section 5(g)" in paragraph (8), as
redesignated, and substituting in lieu thereof “section

S(E)";

(e) by striking "section 5(h)" in paragrarh (9), as
redesignated, and substituting in lieu thereof "section

S(g)";

(f) by striking VYsection 4(e)" in paragraph 15, as
redesignated, and substituting in lieu thereof "section

4{d)y"; and

(2) by striking “section 5(i)" in subsection (c) and

substituting in lieu therecf '"section 5(h)".

AMENDMENTS TO EFFECT ON OTHER ACTS

. STCTICN 11. Section 17 of Pub. L. No. 96-72 is amended by
striking the last sentenbe in subsection (¢) and substituting

n lieu thereof:

CONFIDENTIAL
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"For purpcses of this subsection, the term
'controlled. country' means any country to which exports
are restricted under section 5 of this Act because of a
finding that a significant contribution to the military
'potential'of that country would prove detrimental to the

national security of the United States.".
AMENDIEENTS TO TERMINATION DATE

SECTION 12. Section 20 of Pub. L. ho. 96-72 is amended by

deleting "1983" and substituting "1¢87".

DONFIDENTLE

Approved For Release 2008/09/03 : CIA-RDP85-01156R000200190008-8



LURTIUER AL

Approved For Release_2008/09/03 : CIA-RDP85-01136R000200190008-8

SECTION-EY-SECTICN ANALYSIS

AND JUSTIFICATION

tn
tn
)
Kl
-1
)
)

Paragraph (1) of this section amends section 2(3) of the
Export Administration Act of 1979 (EAA or Act) to state that
while both the private sector and the Federal Government
shouié place a high priority on export policies, this

PR S e e =
________ PR S

ccnesstent with the econcmic, sscurity, and
Zcveisn pelicy cbjectives of the United States. By contrast,
The current Lot states that it is important to the national
interest of the U.S. that the private sector and the Govern-
ment place a high priorfty on exports, "which would
strengthen the national economy". The current provision is
inconsistent with the tone and concerns of the EAA because it
implies that top priority should be given to exports,
exclusive of other concerns. The amendment would clarify the
importance of considering exports in the context of overall

' U.S. interests.

Paragraphs (2) strikes a paragraph from the finding

section, which is replaced with new paragraph (7}, described

belcar,

',-“p-:: E-——: Fer=: l-!-ll F
-t as

A A N N
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zragreph (3) inserts a new paragraph in the EAA that
Gescribes the harmful effect foreign availability can have on
U.S. national security interests. . This finding focuses on
the importance of eliminating foreign source availability of
cenzrolled goods and tecﬁnology to make the export control
svstem as effective as possible. This finding also provides
a premise for the new correSpoﬁding policy declaration in

cection 3.

raragraph (4) of Section 1 would insert new paragraph
-4 -w-s thne ELn. This rnew paragraph notes that esporting
-.iz =znd tecknclogy that contribute to the military
cipatility of countries whose actions are adverse to the
interest of the Urniited States has increased the threat to the
security of the U.S. and_its allies, and has led those
nations to increase their defense expenditures. This
amendment highlights the consequences of failing to prevent
or delay transfers of militarily sensitive technology. As
such, it clarifies national security concerns and prov}des a
better balance in the EAAR findings between the advantages and

dicadvantages of export restrictions and export promotions.

Saction 2 of this bill would amend section 3 of the EAA

Ll -~ =
- TR

H,

virg paracraph (3) and addirg new paragraphs (10},

-

-
-

(“.‘:)r C_—nd (14)- [ B o T NPT PR
Lol TR
:"_! ?:':-: l"’
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3

The nodification of sectloq 3(3) adds that it is the
rolicy of the U.S. to negotiate bilaterally or multilaterally

"to eliminate the fbreign availability of goods and technology .

m'

ufficient in guantity and comparable in qguality with those
ccntrolled or proposed to be controlled for national sécurity .
rurposes in the U.S. This amendment reflects the growing
importance of negotiation as a critical element of the export

control process.

New paragraph (10) states that it is the policy of the
i ii €=ztzz = negotiate agreements with neutral and non-
nz3 ceountries that would restrict the export or re-export
¢f U.S. gocds znd technology that are controlled for national
gecurity purposes. This paragraph is needed to address
ccncerns about the divefsion of dual use items to proscribed
countries from neutral and non-aligned countries, and the

importance of negotiations as a tool to resolve this problem.

New paragraph (13) states that it is the policy of the
United States to minimize the impact of foreign policy
controls on existing contracts and on busingsg activities in
zllied countries. U.S. businesses have comﬁlained that the
“ unpredictability of foreign policy controls have caused them

uciness losses due by prohibiting them from completing

CONFIDENTIAL
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as .e.iable suppliers. Foreign allies have complained about
the extraterritorial application of U.S. export laws. This
policy statement notes that to the extent consistent with the
'underlying purpose of the foreign policy controls, the U.S.
will attempt to minimize‘these impacts. In addition,

section 5{6) of this bill contains a sanctit& of contracf
prbvision to provide the businéss community with additional

protection.

New paragraph (14) recognizes that the Congress énd the -
..-mits conmunity have urged the Commerce Department to
develcep new licensing mechanisms to ease trade controls for
-est-vzet trade and intra-company trade. Under section 4 of
the Aci, the Secretary of Commerce already possesses the
authority.to reguire such licenses as he believes will assist
in the effective and efficient implementation of the Act.
Thus, this policy would urge the Secretary to use that
authority to develop new licenses for the situations

described herein, and report to Congress on his efforts.

T

Section 3 of this bill amends section 4 of the EAA.

Paragraph (1) of section 3 modifies section 4(a){2) of the .

CONFIDENTIAL
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1ih by deleting reference to the qualified general license.
"rhxs license has'proven to be impractical to administer and
‘has caused confuéibp and delays_in the business community-
‘ence, references to the qualified general license in section
2 ané in other sections of the EAA are being deleted. |
Nonetheless, the Secretary expressly retains authority under

this paragraph to issue licenses authorizing multiple

exports.

Peragraph (2) of section 3 amends section 4(b) by

-

st oivins the wird Veonmeldity"™ from the term "commodity
ccatyrsl list." This deletion clarifies that controls consist
nct cnly of commodities on the commedity control list, but

also of tecnnical data described in technical data regula-

tions. .

Paragraph (3) of section 3 modifies the- foreign
availability test in section 4(c) of the Act from "gigni-
ficant quantities and comparable in quality" to "sufficient
guantities and comparable in guality." This definition is

' now macde consistent throughout the Act.

SZZTION 4.

Section 4 amends section 5 of the EAA.

Approved For Release 2008/09/03 : CIA-RDP85-01 156R000200190008-8
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2w subparagraph (1)(B) reaifirms the authority of the
FPres:dent to impose controls on goods and technology of
nilitary signifiéance which have been proposed to COCOM for
multilateral control even when they are available from

creilgn courses, provided he has made the national security

Fty

override determination described in section 5(f). This
prbvision is intended neither to expand nor detract from the '

President's existing authority.

Paragraph (2) of section 4 deletes subsection

i1t

©-y72)(2); this provision is subseguently re-inserted in
section 10(£)(3) of the.EAA by section 7(4) of this bill.
Secticn 5(a)(2)(B) refers to notification of applicants in
cornection with denials of licenses on national security
grounds. 'Retaining it in section 5 is confusing to
Government officials who must administer export licenses
because the primary authority for export denial procedures

occurs in section 10 of the EAA.
Paragraph (3) deletes the word "commodity" in the first

sertence of section 5(c)(1l). This clarifies that controls

consist not only of commodities on the commodity control

 CONFIDENTIAL
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_-:2%, but of zlso technical data deszribed in separate
technical data régulatiops.

FParagraph (4) modifies the heading of section 5(d) to
reflect the fact that this subsection refers to militarily

critical goods as well as militarily critical technologies.

paragraph (5) of this section modifies section
E(L)(2)(3) to include keystone materials. These materials

properly belong on the militarily critical goods and

R ,.,.,-.

Fzragraph (5) amends section 5(b)(5) to clarify that the
militarily critical technology list is not only a part of the’
commcdity control list but also a part of other portions of
the Export Administration Regulations such as the technical

data regulaticns.

Paragraph (7) provides that adequate export controls on
militarily critical technology and keystone eguipment shall
e accompanied by reduced controls on the p;oqucts of that
technology and equipment. It should not be necessary to
~ maintain strict controls on those commodities which are not
critical or integral to the process that has produced them.

Thus, cne constructive means of reducing trade controls is to

COREIFNTIAY
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T thos= ccntrols cn the by-products of edeguately

cen:trolled Nllltarlly critical technology and keystone equip-

ment. . .

Taragraph (€) qeletes subsection (e) of section 5.
subsection (e) refers to the qualified general license

prbvision which was deleted earlier in this bill.

aragracks (9) and (10) amend the definition of foreign
availability in sections 5(f)(1) and 5{f)(2) by substituting.

PP - .-

1

LIJ

rable quality" for the words nsufficient

-
L

)

g ory
guziity." This change conforms the definition of foreign
availability in section 5 to that contained in section 4.
Moreover, it is difficult to determine what "sufficient
guality" means in the coqtext of the EAA, whereas
"comparability" is intended to imply fungibility and is a

better choice of words in the context of this provision.

Paragraph (11) of this bill clarifies that the mere
capacity of a forelgn country to produce items of sufficient
guantity and comparable gquality to those controlled by the
U.S. does not in and of itself constitute foreign

availability.

CONFIDENTIAL
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-

tzragrarh (12). amends secticen 5(£)(4) by instructing the
President activeiy to pursue negotiations rather than merely
"to take steﬁs torihitiate negotiétions. This change is
‘intended to emphasize the importance of the process of
regotiaticn, rather than the act of merely initiating ﬂego-

tiations.

Paragraph (13) amends the indexing section of the Act.-
Under present law the indexing section provides that regu-

laticns shall be issued permitting, where appropriate, annual

S tzzs Lnoth

14

perfermance levels of goods or technology
subect tc licensing reguirements. Any good or technology no
longer meeting the performance reguirement is to be removed
from the control list unless any ageacy objects, in which
case the Secretary of Cdmmerce-shall consider that objection.
Paragraph (13) modifies the indexing provisions by requiring
the Secretary to consider as one factor in determining
vhether to remove a good br technology from control status
the anticipated military needs of countries to which exports
are controlled for naticnal security purposes. Thus, the

" automz<ic nature of the indexing provision is_modified by

requiring the Secretary to take into account the anticipated

" military need of potential adversaries.

Paragraph (14) makes a technical conforming amendment.

CONFIDENTIA
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Tzragraphs (15), (16) and (17) make minor editorial
chancges to section 5(1i) in order to clarify existing

anbiguities in the EAA. : .

paragraphs (18) andl(19) modify the section on multi-
lateral export controls by strengtheﬂing the language .
reiating to U.S. negotiations ﬁith COCOM governments. The
President is urged, among other.matters, to negotiate to make
cocoll function more effectively in controlling export trade,
to improve the International Control List, to upgrade the

]
s=ovetzriat, to strenthen enforcement, and to provide annual

Paragraph (20) relates to the new policy expressed in
section 3'regarding dive;sion from neutral and non-aligned
countries by urging the Secretary of State to conduct negb-
tiations with neutral and non-aligned countries to restrict
the export of goocds and technologies that are controlled for

national security purposes.

Paragraph (21) amends sectien 5 by noting that a
divercion to significant military use may include the
diversion not only of weapons and military equipment but may

also include diversion of a dual use item on the COCOM List.

GONFIDENTIAL
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Tiracraph (22) re

18]

uires the Secretary of Ccimerce,
zssisted by other Cabinet officials, to study and report to

€S On whe*her sales w1th1n the U.S. of controlled items

ﬂv

-Zcuac
-0 enbassies and affiliates of proscribed countries are

rensering the export controls ineffective.

n
’n
—
Q
w4
w

Section 5 amends section 6 of the EAA.

‘Taragrzph (1) provices the President with an additional
fereion pelicy tool by granting him the authority not only to
impose export cpntrols'for foreign policy reasons, but also
o impose 1import controis as well. Under this provision, the
President is required to impose import controls on a country
whenever he imposes export controls on that country, subject
to such exemptions for specified goods and technology as the
president may prescribe. It is intended that the exemption
crrovided by the last clause would permit the President to

exempt all goods and technology from import”controls should

ne so chocse. ]

"This provision is based cn section 6 of S. 397 (Heinz), and

-s supported by the Departments of Commerce and Defense.]

CONFIDENTIAL
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reragraph (2) cf section 5 amerds secticn 6(c) of the

EAA by conforming the statutory language to Congress'

original intent. This bill would arend the EAR in a -

A e ] |

technical manner that eliminates ambiguity ané clarifies
Cencress' original intent.

paragraph (3) of section 5 amends section 6{(f) of the

AneSyYLin

[Ts]

= rev centence thzt states thet cection 6(F)
ccees not suthorize export controlis on Gonaticns cf articles
irtended tc be used to relieve human suffering, except to the
extent that the President determines that such dcnations are
ir respense to coercion of the propoéed recipient cr donor.
This sertence is aGéed to make the EAA ‘consistent with the

Internapional Economic Emergency Pocvers Act.

Paragrzphs (4) and (5) amend -section 6(k) by deleting
the word "commodity" in the phrazse "commodity control list"
and by striking the second sentence of section 6(k) and
cubstituting in lieu thereof, "The Secretary shall clearly
identify on the control list the ccntrols pndef this section
thet apply to goods, technology or destinations." This
erencrent clarifies that techniéal daté are controlled under

reculztions that are separate from the commodity control

list,

 CONFIDENTI
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Tzracraph (6) eddés a new subsection fo section 6 ¢f the
Lct that pfovides for the sanctity of contracts already in
-exizstence at the fime the Presidént imposes export controls
‘for reasons of foreign policy. This provision only applies
o cerntracts the terms of which require delivery of the good
or technology that is the subject of control within 270 days
after the date of suspension of trade is imposed. This
270-day period is the samé as that provided for agricultural
cormciities in the Futﬁres Trading Act of 1982. The
President may override this exemption from controls if he
fzoo 7 r tke enzmpiisn weould prove detrimental to U.S.

- ] D o e
na&TiIZLEl lnterecsts.,

[This override test differs from that used in the Futures
Trading Act of 1982, which refers to national emergencies and
declarations of war. Alternative endings are offered in the

bill.]

SECTION 6. : :

Section 6 amends section 7 of the EAA by deleting
" subsections (c)-(f) and (h)-(j) of section 7 in their
entirety and redesignating the remaining sections

accordingly. These deletions remove from the Short Supply

CORFIDERTIAL
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zectucon of the Act all special provisions that relate to
particular items. Specifically, section 6 of this bill
deletes those spécial provisions relating to refined .
'petroleum products, domestically produced crude oil, horses,
rei cedar, and recycled metals. The bill also deletes those
provisions relating to barter agreeﬁents. The President
retains general authority to iﬁpose controls for reason of
short supply as he deems necesséry. _.The bill also retains
+those provisions relating to trade controls on agriculutral

ccrmmodities.

(The SIG-IEP did not address whether to delete the
agricultural provicsion. To be consistent with its other
decisions, the S1G-1EP should reqguire the bill to delete the

agricultural provision from this section.]

SECTION 7.

Section 7 amends section 10 of the EAA. Paragraphs (1),
(2), (3) aﬁd (5) expédite the procedures fo& ﬁrocessing
export license applications. These paragraphs reduce from.90
days to 60 days the time granted to the Commerce Department
to process a license that does not require interagency

review: reduces from 60 days (30 day initial review period-.

CORFIBERTIAL
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r.uz 30 day extension) to 45 days the amoﬁnt of time given to
"zll other égenciés to review a license application; and gives
“tc the Depaftment'oﬁ Commerce li-days rather than 10 days-.to
‘process a license after its receipt by the Commerce Depart-
ment. This last change is needed because 10 days are .
inadeguate to (a) screen licenses, (b) send applicants
acknowledgement, and (c) determine the need for further

documentation interagency review or COCOM review.

Paragraph (4) inserts in section 10(f)(3) that portion

[
-ty

-

T2 vhich was deleted in section 5(a2)(2)(B). As noted
cz-lier in this analysis, this provision more logically

relorcs in section 10 of the EAA than in section 5.°

SECTION 8.

Section 8 amends section 11 of the EAA. Paragraphs (1)
and (2) of this section include "conspiring to export" or
"attempting to export" in the category of violations subject

to the punishments described in sections 1ll¢a) and 11(b)(1)

cf the ERA.

Paragraph (3) simplifies the showing that the government

~ust make to prove a willful violation in Section 11(b)(1) of

GONFIDENTIAL
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..z Iii. The amended version would reguire the government to
either show that the goods were destined for a proscribed
COuURTYy, Or show that the defendant knew that the goods were
' for the benefit of a country to which exports are restricted

for national security or foreign policy purposes.

Paragraph (4) of this sec£ion clarifies that "countries
‘to which exports are restricted-for national security
purrcees” are those countries designated by the country
policy review of section S5(b) of the EAA as proscribed

LEZIIILATICH

I

Tzaragraph (5) provides statutory authority to punish a
person in possession of goods that are intercepted by law
enforcément officials before an illegal export occurs. This
paragraph would also allow enforcement officials to charge a
person who is not involved in the act of making an illegal
export, but who knowingly participates in stages of the

crime.
Paragraph (5) adds a new paragraph to the EAA that

reaffirms the current regulatory authority of the Secretary

to create crimes under section 11(a) of the EAA.

* CONFIOENTIAL
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:Ea"ag gch (6) of this section authorizes the President

to prohibit offenders of the EAA or any COCOM provision or

)

-foreicn law or regulatlon 1mplement1ng such a provision from
‘importing goods or technology intoc the United States. The
secilun provides a strong new penalty that would serve ﬁo
deter export control violations while other penalties would
not. lioreover, this section extends the reach of the
President's authority in that he may restrict the import of.

itezrms from cempanies over whose exports he has no control.)

‘Tha abeve prepcsal is based on section 8 of & bill

intrcduced by Senator Heinz (S. 397) and supported by the

Cepzrinents of Commerce and Defense.]

Paragraph (7) redesignates subsections (f) and (g) as
subsections (g) and (j), respectively, to conform to the

additions and deletions in this bill.

Paragraph (8) inserts a new criminal forfeiture
provision that requires the forfeiture of goods or technology
that are the éubject of a national security .export control
siolztion and those that are used to facilitate the
! commission of such violation. The forfeiture provision would

zlso reach the proceeds, including substitute assets, derived

f'l

irectly or 1nd1rectly from the transaction. It is well

=

GOrFIDE Ml
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¢ .zzlished that monetary gain is a primary motivating force
in serious national security control export violations. This
amendment will enable prosecutors .to recoup the gain that
vielators might otherwise be able to shelter. All proceeds
ivricited under this secfion, including proceeds from the

sale of forfeited property, wbuld go into the Department.of
Commerce as miscellaneous receipts. This would allow a fund :
to be established, using the préceeds obtained from criminal
violations of the EAA, that could be used to assist in future

investigations and prosecutions of export control violations.

Paragraph (9) adds new sections (h) and (i) to
Section 11 of the EAA. Section (h) extends the statute of
limitations for offenses committed under section 5 of the
Act. At present, there is a five-year statute of limitations
for national security violations. However, a period of five
years is unusually short in light of the fact that national
security violations can cause monumental harm to the country
while they often go undetected for an extended period Pf time'
after their commission. These violations are difficult to
detect becéuse they usually involve deceptibn and concealment
and cften require an investigation overseas. Section (h) .
provides for a ten-year period of limitation, as do the

Atomic Energy Act and the Espionage Act.

 CONFIDENTIAL
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Zzctizn (1) corrects a najor ormission in the present
gxport conﬁrol pfogram. _There have been cases that involve
“dangerous, illegai technology tzansfers, but that include .no
‘violation of the Act. Under this amendment, at the disretion
ci the Secretary of Commerce persons convicted under tﬁe
Espionage Act, the Espionage and Sabotage Act, or the Arms
Export Control Act, would be barred from applying for or

vsing export licenses for a l0-year period from date of

SECTICN G.

Section 9 amends section 12 of the EAA. Under paragraph
(1), Office of Export Enforcement Criminal Investigators
would be permitted to seize commodities that they reasonably
believe are being or about to be illegally exported, execute

search warrants, make arrests and carry firearms.

These powers are necessitated by the high potential for
violence in the cases in this area. Many of these cases are
characterized by the high-speed movement of cargo; trans--

zcticns involving tremendous monetary gain; individuals who

CORIOENTy;
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so.t3 naticnz2l troundaries without pesitation; enforcement
activities in high-crime areas, fredquently at night or at
uncenventional hours; and stiff criminal penalties in the
“event of conviction that make violent resistance to arrest a
viah;e cption for suspecfs. Also, it is impossible to
predict in advance when an arrest or seizure will be
neéessary. Assistance from otﬁer law enforcement agencies is
often unavailable when it is reéuired, Finally, individuals
surject to the proscriptions of the EAA have been apprehended

with firearms in their possession.

ragrezh (2) redesignates the paragraphs to conform to

it
m

the acdditions and deletions in the EAA resulting from this

bill.

Paragraph (3) deletes the word "commodity" to conform

with changes made by section 3(2) of this bill.

SECTICN 10. .

Section 10 amends section 14 of the Act. Paragraph (1)
redesignates the paragraphs in the Act and effects one
deletion to conform to the additions and deletions in other

provisions of this bill. The other paragraphs redesignate |

CONFIDENTIL
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L JagrIizns of the Act to conform with changes macde Ly this

SELLIIDN 11.

Section 11 amends section 17 of the EAA by redefining
the term "controlled cquntry" so that it is more ‘appropriate
Zor civil eircraft equipment than the existing definition,
vhich relies on the definition contained in section 62C(f) of

-2icn Essistance Act of 1061,

SECTICN 12.°

-

Section 12 amends section 20 of the EAA to extend it for

4 years.

CONFIOENTI
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ISSUES

Extraterritorial ity 5

Issue: should extraterritorial foreign policy export

controls be eliminated except 1in the case of a .

declared national emergency? (’////// |

{options FPaper. p. 11, Issue A.1(B))

ggginess protection Against Export Controls

Issue: should the special protections given to agricultural x
products pe extended toO other products? :

o contract sanctity
o compensation for losses (or oPIC jnsurance)
° Congressional veto

(options paper, P 12, Issues B.1., and
o 13, Issue c.1l)

Y-

Eneray pependence Controls

Issue: 18 it U.S. policy that export controls be used to
- prevent the U.S. and its allies from excessive energy
and other critical resource dependence oD potential
adversaries?
1f so, should this policy be expressed in the Act?

(options paper, P- 9, Issue 3)

Eﬁports to Embassies

Issue: Should the Act explicitly grant authority to the
president to control exports to proscribed country

"
o & v

Approv Y
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VUil IVRIY .

embassies and their affiliates in the United States
as the Secretaries of Commerce and Defense designate?

(This is a modification of the Options
Paper, p. 6, Issue D.l.)

Import Control Authority

Issue: Should the President be given new authority to
control imports in the following circumstances:

° when export controls are imposed? {_"/,///

° as a penalty against companies who violate U.S.
export laws or COCOM agreements?

(These are modifications of two issues in
the Options Paper: p. 4, Issue 3, and p. 17,
Issue F.1. The proposal has been changed to
apply to companies and not countries.)

Antiboycott

Issue: Should the Act direct the Departments of Commerce and
Treasury to harmonize their respective antiboycott
laws?

Enforcement to Customs

Issue: Should the Act be amended to transfer all enforcement
authority from Commerce to Customs?

(Options Paper, p. 21, Issue B.l)

Approved For Release 2008/09/03 : CIA-RDP85-01156R000200190008-8



‘ -
- i T r!_
_Approved For Release 2008/09/03 : CIA-RDP85-01 156R00020019|0008-8 ki ié;i
f % % | UNITED STATES . :PARTMENT OF COMMERCE
%"lru d‘j

The Under Secretary for International Trade
Washington, D.C. 20230

MAR 03 1983

MEMORANDUM TO: Marc Leland
FROM: Lionel H. Olmer\\&gfﬁz,

SUBJECT: EAA: Results of the 28 February
Under Secretaries Meeting

As requested at the last SIG-IEP meeting, the attached indicates the
decisions reached at the last Under Secretaries meeting on each of
the issues raised in the Options paper. Explanatory comments, where
necessary, are provided in the margin.

The decisions reached at the last SIG-IEP meetiny are not reflected
in the attachment but will be reflected in the draft bill we are
preparing. Those decisions, as I understand them, were (1) no
restrictions on the present extraterritoriality provisions should be
written into the new Act; (2) some form of contract sanctity
provision should be included for discussion purposes in the draft
bill; and (3) no compensation or OPIC insurance provisions should be
included in the bill.

Please distribute the attached paper and this memorandum to members
of the SIG-IEP.

Attachment

»

f“‘@” S
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g

€
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ExPORT ADMINISTRATION ACT RENEWAL

QPTIONS PAPER

I. ¥atienzl Security Controls .

E, Foreign Aveilability (Section 5(f))

Tesue 1: Should foreign availebility be eliminated
as a critericn for decontrol of items on
the Commodity Control List (CCL)? (2CEF)

Present Law: Vhen the Secretary of Commerce
deternines that goods and technology con-
trolle: for national security purposes are
BV ilable from foreign sources, he must

control the items and issue an export
1lcenfe, unless the Presideni decides that
reﬂovlng controls weuld be detrimental to the
nationzl security.

Pro: Feorelgn availebility is often éifficult
To deterilie accurately. Therefcre, in thz
naticnal security arza, this should nct Lbe =
criterion for decontrol. Even if foreign
eavailabkility could be accurately determined,
national security concerns should still
precluce decontrol c¢f these itens.

Con: ~ For the United States to control items
evailable from foreign sources would be
ineffective and unnecessarily harmful to U.S.
businesses. Moreover, there is no need to
eliminate foreign availability as a criterion
for decontrol, because the Fresidential over-
ride can be invoked 2s necessary to maintain
export controls on a given item.

Approve  Disapprove _ XX

Stould the current mandatory license
eyproval standerd on the basis of foreign
zvailability be changed to a discre-
tionary standard for up to one year while
negotiating to eliminate the foreign
availability? (The provision for over-
ride for national security reasons would
rermalined unchanged; the mandatory

b
tn
e
.
m
~

it

!

l. .- -
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DOD wants to make
clear that nothing
in the Act precludes
the President from
denying a license

in the national
security interest]

Tasye

approval standard would apply after the
~cne year period.) (ACEP)

Present Lew: Barring a Presidential override
for national seCLrlty reasons, the Secretary
rmust approve a license when foreign
availability is found to exist.

Fro: F£s a practlcal matter, the override

prcvision already gives the Secretary of
Commerce discretion to deny a license desplte
foreign avcwlabwllty This propocsal emphia-
sizes the need to negotiate with our allies
and other nations to remove the availability
of iters end technolegy to the Warsaw FPact
from fecreign sources. loreover, v1thhold1ng
of licences may strengthen the U S. negotia-
ting posture.

r the United States to deny licenses

evallakle fronm ICIEng sources weculd
ective and unnecessa rily harmiul to
inecses. Vl;hdo1cwng of licenses meav
ezxen the U.S. negotiating posture.
license issuance for one YEear may be
t in many cases to a denizal.

Arprove - *Disapprove XX

3. Should the current definiticn of
foreign availability be made more
specific as follows: "“For purposes of

. this Z:ot, assessment of comparable
quanti.y and quality shall include, but
not be limited to, the fo‘low1ng factors:
cest, reliability, the availability and
rellablllty of spare parts, and cost of
guality thereof, maintenance programs,
technological data packages, back-up
packzges, long-term durability scale of
production, ease with which machinery
will be integrated in the mode of
production, and spoilaces and tolerance
factors for end products produced by the
machinery?" (ACEP)

Fresent Law: Foreign availability is defined
&s a good or technology available from foreign

- e R T
: LI

RN
7o TR
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sources that can be obtained in sufficient
guantity and is of sufficient quailty go that

U.S. export controls are rencered ineffective.
[Issue Undecided Pro: The change from "sufficient" to .

°DOD and DOC to

work out compromise
on

"Sufficient" quantity
"Comparable" quality

°State
may want a more
expanded definition
than currently in
the Act]

Lx T

*{°DOD wants
language "added
re: President's
existing power to
do this]

Vccrparable clarifies the foreign avail-
ebility assessment. Moreover, the listing of
varicus factors involved in the foreign avail-
ebility assessment ensures increased accuracy,
thereby erhancing the nationzl security
control system.

cn: Foreign availability should be defined
'eculat*on, not 1n‘1eylnly by statute. The
gning and application of certain compcnents
this definition are not clear.

Cc
by
Leg
I

Disapprove

unilaterally
for inclusicn on
the CO;O; llSt pe d1 g COCOI1 list
decision? . (DOD) ‘

rresent Law: There is no recuirement thszt
regirictions or - trols be placed on goeds or
technolegy that the U.S. reccrmends to COCCON
for multilateral export control.

con

Fro: Such control would demonstrate our
ceriousness about the proposed list item with
our COCOM partners. This proposal could,
arguably, improve our negotiating posture.

Con: This power already exists in a discre-
tlon*“y ferm uncder current law. IMandatory
unilateral controls on U.S. itens during the
cometimes protracted COCOM review process
wvould prejudice U.S. businesses. The COCOM
rrocess would also suffer beczuse the current
pvactlce of submitting list proposals in an
exploratory, tentative form could not
continue.

XX

*® .
Disepprove

Epprove
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Should the EAA reguire the President to
attempt to formalize the COCOM organiza-
tion, seek establishment of a military
subcommittee, and provide addition=zl
funding for COCOM? (ACEP)

—
m
n
=
m
o

Present Law: COCOM is a purely voluntary
orgznization not estaklished by treaty or by
forimal international agreement. The current
law does not address COCOM funding or provide
for a military subcommittee.

Fro: COCOM's current informzl, voluntary
status has kept the organization from main-
taining effective multilateral contrels.
Formalization of COCOM could lead to higher
renking representation, adejyuate funding and
more eifective controls.

Ccn: An attempt to formalize COCOll may force
cor:ie members to be less coorerative or to
klbﬁara\ because rembers would often not be in
& resition to agree to- certzin controls if
nse controls were to be tne subject of

|rf

*[°Language to be

added re: formzal covernmental review. loreover, a
strengthening ‘ stahutc*y mandate for COCCHM formalization
COCOM) w1g1t te counterproductive to cur efforts to

seex increased formalizetion or to enhance
CLCOli's effectiveness under 1ts current
structure.

Lpprove " *Disapprove _ xx

Issue 3: Should the EAR provide sanctions against *companies of
i COCOM members who violate COCOlM agree-
ments?  (DOD)

.Present Law: There are currently no sanction
provisions in the EZRA.

Pro: Such sanctions would meke mu@tiléteral
{Issue Undecided controls through COCCH more effective. : -
°SIG-IEP Issue

-

Con: This proposal would jeopardize continued

*°DOD modified participation in COCOM by certain member
issue to apply states. Any provision for sanctions should
to companies result from agreement among the COCOM members

. mnot countries rather than by unilateral U.S. statutory

mandate. This propecsal would invite retali-
aticn against the U.S. '

Epprove Diseapprove

) S
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[Issue Deferred
® DOD to propose
language

°State opposed]

l‘ﬂ L he T TN

5 Ui EE;,,_

Militarily Critical Technologv List (MNCTL)

{Sact

Isswe 1:

on 5(4))

Should the E:A be amended to provide:
"The establishment of adequate export.-
controls for militarily critical
technelcgy and keystone equipment shall
Le accompznied by suiteble reductions in
the controls over the procu»-s of that
technology and eguipment?" - (Business)

Present Law: No statutory distincticns

currently exist between the export controls

over militarily critical technology and
keystone ecuipment and the procducts of that .
LeCﬂnolocv and equipment.

Fro: The need for control is on the under-
ving .technoleogy, not the resulting product.
The burden of acquiring licenses would be

Con: Reverse engineering oi the decontrclled
zn@ aveilzble precducts could Jeoparcize U.S.
naticnel sscurity

rTprove Disapprove

2: Should the definition of the ICTL be
‘expanded to include: Ygoods and
technology (i) that would extend,
complete, maintain or modernize process
lines.employed in the application of the
mllltarlly critical technology, (11) the
analy51s of which would reveal or give
insight into a United States mllltary
system and would thereby facilitate
either the-desicn and manufacture of that
system or the development of counter-
measures against that system, or (iii)
which will contribute to strengthening
Scviet military Cnpabllltles or en_bllng
defense priority industries, including
microelectronics, ccmputers,

coxmmunicatiecns, shipbuilding, aerospace

pxr {r- =3 er

£y
L;..r L....__::'_”.:. .g.-
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and aviation, including instrumentation,
in the Soviet Union and the Warsaw Pact
or other preoscribed nations to prcduce
items controlled for national security
reascns to the detriment of the United
States?" (DOD)

Present Law: The KCTL is not defined, theough
Teference is made in the NCIL section to goods
znd technology that would significahtly
advence the military system of a country to
which exports are controlled. No MCTL has
ever been finalized. ~

Pro: Explicitly defining the MCIL would
clarify its scope and would ensure a more
zccurate assessment of militarily critical
technologies.

Ccn: 2n NCTL definition should not be
ircluded in the statute because more
flexibilitv can be reteired by defining it
~~“1\1ctra:1"ely by r63ulntlon This defi-
nition is broeader than necessary to zézguate
protect national security. Opening up thie
definiticn to Con,recswonal debate runs the
risk of an unfavorable ultimate recsult.

*[°Regulations
issue not
statutory]

Lvprove *Disapprove XX
D. Excorts to Embassies (Amend Section 5(b))
Issue 1: i i =X :
- .y 1 I 3 1]
-geoés;e;-teehnoiogyam+4#u»£x3—xo
1 * i } oY) *miodified
yitad ax ' : OB (see next
' : ! ' ' 545 : page)
(DOD) :

Present Law: There are no provisions :
6‘pllCluly authorizing réstrictions on : .
domestic sales of goods or technology to

embacssies of prosc11bed countries located in

the United States or to international

organizations in the United States.

P S
R 34 n.‘u,. L ._‘,_‘-:\ '_,:i-{_
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*[Issue Unresolved
°SIG-IEP Issue

*°Issue modified to:
"Should the Act
explicitly grant
authority to the
President to con-

trol exports to
proscribed country
embassies and their
affiliates in the
United States as
the Secretaries

of Commerce and

Defense designate?"]
=, Faltl

T GUNHD

_ Pro: Transfer of controlled items to these

emczssies and international organizations is a
major lecphole in the current export control
system, :

Con: This preposal would be virtually
unenforceatle. Retaliation &sgainst U.S.
embassies abroad could be expected. The
proposal would not alleviate the problem of
covert operators, since those individuals
would not zpply for a license in the first
instance.

Tgete

rpprove . Disapprove .
lateral vs. Unilateral
1: should a specified notice and comment
period for Congress and the private
csector be required priecr to the impo-
citicn -Ff unilatersl controls?
(Eusiress)

Fresent Law: The Secretary cf Comnsrce is not

F. DCD Ro

Tecuired to consult with the Congress or the
private sector before unilaterally imposing
expert controls. for national security
purposes.

Pro: The proposal gives the private sector
the opportunity to inform the Aduninistration
of the economic effect of, and alteratives to,
contemplated controls. Congress would also be
assured of the opportunity to express its
concerns prior to the imposition of controls.

Con: The need for secrecy in the national
security.area mekes such a provision
impractical. The provision also reduces
Precidential flexibility and authority.

Epprove Disapprove _ XX

le (See Organizational Change Section)
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*[°Approved as
amended )

e~

8 b

o
]

it &

HUENTIAL

A

*export policies

Findincs and Policy Declarations

Isste 1: Should section 2{(3) be amended to read:

"4 high priority should be placed on
= ' consistent
vith the economic, security, and foreign
rolicy objectives of the United States?!
ctate/ACEP)

Precent Law: Current Section 2(3) calls for
high priocrity on exports but makes no
referernce to the national security interests
of the United States. :

Pro: This change would demonstrate the
icdrinistration's heightened concern regarding
tle adverse impact of security-sensitive
exports on cur naticnal security, and would
state a better balance between the econcric
and cecurity cbjectives of the Act.

‘his prcposal is redundant with other

¥
- Ly .
rerts of the &ct.

cprove XX ' Disapprove

Tesue 2: Should sectien 2(5) be deleted &nd

lznguage similar to the following substi-
tuted: “"The transfer of critical
commodities and technical data has made a
significant contribution to the military
potential of other countries which has been
detrimental to the security of the United
States, its allies, and other friendly
nations, and has necessitated increases

in the defense budgets of these nations?"
(State)

Present Law: Current section 2(5) provides:

TExports of goods or technology without regard
to whether they make a significant contribu-
ticn to the military potential of individual
countries or combinations of countries may
adversely affect the naticnal security of tle
United States.®

Pro: This change would demonstrate the
Zarinistration's heightened concern regarding
the adverse impact of security-sensitive
exports on our national security, and would

A
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state a better balance between the economic
and security objectives of the Act.

: ﬁrguably there may not be empiricel .
evidence to suppert this finding.

arprove XX Disapprove

Issue 3: Should a finding and policy declaration
be proposed acsserting that export
centrols should be used to seek to
prevent the U.S. and its allies from
excessive energy arnd other critical .
rescurce depencdence on potential
adver=saries? (iCEP)

Plese“ Law: There are no Llndl \cs or policy
declarations that reiate to the desirability

¢f avoiding beccming dependent cn others for

criticel res:urces, in general, or for energy
rescurces, in particular.

is finding and policy declaration
flect U.S. policy, and would ensure
that *1; naticnal security significance of
resource dependenca is recocnlzed in the
Export Administr at101 Act. The Ect 1s the
rcst appropriate statute for such lccognltlon.

Con: The provision is unnecessary because
export controls on energy-relatad it:ms are

[1ssue Unresolved alIEcd\ within the policy purview of the Act.

°SIG-IEP Issue] The provision singles out one of many possible
reasons for the imposition of export controls.
Following so soon after the pipeline sanc-
tions, this provisien would unnecessarily
z2lienate .menbers of Congress, the business
communlty and our allies.

LTprove Disapprove
) . Necotiations with Neutral .and Non-aligned Countries
(Fmenc Sect:ons 2(9) ana 5(£)(4))

Igssue 1: Should the President be authorized to

£ T e

[ i
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negotiate (and encouraged to 4o so
threugh a pollcy declaration) with
neutral and non-aligned countries with

* whom we have common stratecic interests
to restrict re-export of U.S. goods and
technology? (DCD)

Presert Law: The Act states that is the
policy of the U.S. to cooperate with other
countries with whom we have defense treaty
commitments to restrict exports contributing
to the military potential of enother country
to the detriment of the United States. The
Secretary of State is responsible for conduc-
ting negotiations to carry out this policy.
Also, whenever the Pre51cent exercises his
override of foreign availesbility for national
cecnr*;y reasons, he is rquIIEd to negotiate
to eliminate this fereicn availesbility. Under
the Case Act, all aoreenﬁnts must be reported
to the Congress, alt1ouch classified
agreenents may be sent to selected comnmittees
enly These committees may not distrikute
‘““e agreements without Presidentizl
Erpreva

Fro: Providing this zuthority to the Presi-
Cent would reflect the increased emphasis that
this Adnministration has given to guarding
zgainst diversion of U.S. technolegy and gocds
througn these countries. The provision would
hlGhllGht the need for State Department
atfention in this area.

Con: Neutral and non-aligned countries might
" be reluctant to conclude ccoperative agree-
ments with the U.S. if these agreements were
characterized as evidence that they had common
*[°Approved, as .strategic interests with the United States.

.amended ] » Moreover, if these agreements were transmitted
to Congress, there would be a high risk that
their cecntent would become publlc

*rrprove XX Disapprove

il T
‘Ff-- RIS f!

AR
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1. Indsxing Provision (Section 5(ag))

Issue 1: . Should indexing be eliminated from the

*[°Revise current

indexing provision

to consider
adversaries'
military capabili-
ties and needs]

national security section of the EAA?
(DOD) .

Present Law: The statute provides that the
Secretary of Commerce may, when appropriate,
provide by regulation for annual increases in
the pelfornance levels of goods or technology
subject to licensing requllements Any good
or technoclogy no longer meeting the perfor-
mance reguirement is automatically removed
from naticnal sec u1luf control unless any
acency objects and the S:zcretary th ereafter
determines that the item should remain under
contrel,

Prc: The indexing provisicn is unnecessary
Beczuse the E&A alrezdy calls for periodic
lict review. Pre-set standards for decontrol-
iing itens c-nnot currently anticipate the
rapidly changing development of technology.

.Ccn: Beceause no items should be uhnecessarily

Ccntrolled, the .performance level of con-
trolied items should te reviewed freguently.
The indexing provision is necessary because
review of multilaterally controlled items
otherwise cccurs only once every three years.
The incexing provision ensures timely
decontrol.

Epprove . *Disapprove XX

II. FTcreicn Policy Controls

-

E. Extraterritoriality {Section 6(a))

Jesue 1: Should the extraterritorial application

*#[°Al1]1 agencies disapprove

except USTR
°SIG-IEP Issue]

of controls bz restricted-by:

(&) eliminating them altogether
Business); .

Rpprove Disapprove _ XX

(2) eliminating such controls except in
the case of a declared national emergency
(USTR);

- * .
kpprove Disapprove XX

/’“"" F"""\rg--;..——.-...r
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(C) 1nsert1ng a finding which states
"when imposing new foreign policy
controls, impact on pre-existing
contracts and on business activities in
allied or other friendly countries shculd
be minimized to the extent consistent
with the underlying purpose of the
controlsY. (State)

Epprove XX Disapprove

Present Law: The statute does not address who
1s included in the operqtlve phrase "versons
subject to the jurisdiction of the United
States"; by regulation, the Commerce
Departnent has, on occa51on, defined this term
to include foreign subsidiaries and licensees
of U.S. corporatlons

Pro: The current extraterritorial reach of
these controls has caused major international
relztions problems, particularly with our
allies. Arguebly, extraterritoriality may
violate Internaticnal law and interfere with
principles of sovereignty.

Con: Extraeterritorial application of the
statute is necessary to implement foreign
policy controls effectively.

t3)

Sanctity of Contract and Licenses (Non-retroactivity)

Issue 1: Should contracts and export licenses be
protect:d from later imposition of
controls for at least a specified period
of time by:

(A) totally insulating such contracts and
licenses? (Business);

Epprove - Disapprove XX .

; e
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*[°Al1l agencies disapprove

except USTR

°SIG-1EP Issue

°Relationship to
Agriculture pro-

tections to be

discussed]

Freoen— :
-8 Miacd.
LA

TSNS 1

_(B) insulating such contracts and
licenses exzcept in the case of a declared
~nztional emxergency? (USTR};

Lpprove * Disapprove - X .

(C) inserting a policy declaration that
"when imposing new foreign policy
centrols, inpact on pre-existing
contracts and on business activities in
2llied or other friendly countries should
te minimized to the extent consistent
with the underlying purpose of the
ccatrols?t  (State)

Lppbrove XX ' Disapprove

Prasent Law: The President may invoke export
contrc.is that affect existing export ccunirels
and outstanding export licenses. Note,
khewever, that the President recently sicned a
izw thet prc-ides contract sanctity for agri-
cultural exrosris for a peried of 270 days
after inros.tion of the ceontrols.

Pro: The imposition of export controls on
pre-existing contracts and licenses rakes U.S.°
exporters unreliable suppliers and forces them
0 incur unexpected economic losses.

Con: ' The President's foreign policy powers
would be sighificantly impaired by such
provisions; less so, by the proposed policy
declaration.

C. Insurance or Comoensation

IJesue

1: Should insurance or compensation be
provided for business losses caused by
the imposition of foreign policy
contrels? (USTR/Business)

Present Law: There are no provisions to
insure or compensate fusinesses that incurn
economic loss caused by the imposition of
foreign policy controls. (Compensation is
provided for agricultural products under
separate statute.)
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Pro: The. government should reimburse
Evsinesses for losses caused by its actions.

Con: This proposal might be very costly.
Elso the extent of injury in many cases would
be difficult to determine. Would create a

*[°SIG-IEP Issue potentially undesirable precedent with regard
®Relationship to to corpensating citizens for losses incurred
Agriculture pro- by the exercise of other foreign policy
tections to be authorities. Without regard to the proposed
discussed] compensaticn, U.S. suppliers would still be

deemed unreliatle.

. :
Eppro Disapprove XX

D. Restrictiens on IrDocltlon of Controls

(10
U]

Issue 1: Should the President's autheority to
impose foreign policy controls be limited
byv:

(h) sllcwing foreign policy controls only
uncer the International Ecoromic
Emergency Pcwers Act (IEEPA) standard
vhich reguires a “national emercgency"
declaratlon by the President? (Business);

Foprove Disapprove XX

(B) recuiring the President to meet
(rather than just consider) the current
six criteria for imposition of controls?
(Business);

Epprove Disapprove XX

(C) stlengthenlng the requirement to

complete an econonic impact analysis

before the imposition of any control?
(Business);

Lpprove : Disapprove X .

(D) reguiring Congressiocnal approval
before controls may be imposed?
{Business);

Approve Disapprove XX

uﬁh”"'“"“ T l'f"
. k i o Lp
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(E) granting Congress the right to veto
any centrol? (Susiness

Eoprove Diszpprove = XX

(F) recuiring a mandatory Congressional
and private sector notice and
consulitation period before a control
beccmes effective? (USTR/Business).

Lpprove Disapprove XX

Present Law: The President may impcse export
ccntrols to the extent necessary to further
cicnificantly the foreign policy of the United
States or to fulfill its internaticnal
ebligaticns. Before imposing foreign policy
export centrols, the President must first
consider six statuteory criteria and later
report tc Congress cn his conclusions. The
srecident is not bound to make a decision that
confeorrs to ke result of this consideraticn.
Cne of the six criteria that the President
~1g* censifer is the effect of the contrels on
The ceorpetitive position of the U.S. in the
internaticnal econeomy, on the reputation of
the U.S. as a relizbie supplier, and cn
individual U.S..companies and their employees
zd communities. klso, before imposing
fereicn policy controls, the Secretary of
Commerce shall consult with affected
industries as he considers appropriate and
also consult "in every possible instance" with
the Congress. Congressional approval is not
required before foreign policy controls may be
instituted. Congress does not have the
authority to veto any non-agricultural export
control, although the Congress can pass a new
lew that .would have the effect of overturning
zn expcrt control. ‘

*ro: 211 of these proposals, in varying

Cegrees, impose necessary safeguards zgainst

misuce of foreicn pelicy controls that can

cramatically affect U.S. businesses. The

: current virtually unrestricted use of foreign
policy ccntrols has damaged U.S. national and
business interests both domestically ard
internationally. These controls should only

o Y
iobio L i 8B
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be used in limited circumstances follcwing
corsideration of Congressional and private
sector views.

Con: The President's power to irpose foreign
policy controls weuld be diminished by all of
these proposals. Current law already reguires
the President to corsicer and report to
Congress cn his findings for each of the six
criteria listed in the statute. These
criteria already reguire him to consider the
economic impact- ¢f proposed controls as well
2s the availability of goods from foreign
sources. The President should retain the
power, in situaticns short of a "national
emergency", to impose foreign policy contrels.
The time delay caused by a mandatory notice
zand comment period wsuld impair the effective-
ness of any controls and conceivably would
allow businesses to undercut the controls by
ccmpleting contracts during this interim
pericd. In addition, the marshaling of
rolitical forces agzinst the President during
this time period would make impcsition of
controls more difficult.. The Conzressicnal
veto proposal mey well be unconstitutional.

b}

Dur=ztion

Issue 1: Should foreign policy controls reguire
renewal in a period shorter than one
year? (Business)

Present Law: Foreign policy controls expire
one year after imposition, unless extended by
the President for a period of not more than
one year.

Pro: Because of the impact of foreicn policy
controls and the fluid nature of world condi-
tions, the controls should be reassessed more
oiten than once a year. .

con: This proposal weakens the impact of the
- control end diminishes the President's foreign

policy authority by requiring him to report to
Congress more often. Export controls can

ci},r-." A 57
IV,
h&- . ‘.h.f\.;:_i..- ..:‘l..'
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. currently be modified or removed in a shorter
pericd if circumstances warrant.

hpprove Disapprove - XX

F. Inpert Controls

Iscue 1: Should import controls be imposed on a
countly whenever export controls are
irpcsed on that country, subject to such
exceptions as the President may
p:.e~=<:“1be‘> (Heinz)

Present Law: There are no provisions which .
Tencate irposition of import controls whenever
export centrols are 1nposed

Pre: If U.S. experters are required to incur
econonic loss, than the businesses in the
zffected countries should also share the
eccrcmic burfen of U.S. foreicn poli v
centrols. ‘ine urCDCSal gives the President an
eéditicnel toel for 1nnlementlng u.s. foreicn
policy.

Con: Folitical pressure may be brought to
Fear upen the President to impose import

[1ssue Unresolved controls or take strernger measures than he

°SIG-IEP Issue] feels desirable. Serious foreign relaticns
problers would likely ensue from this
proposal.
Epprove . Disapprove
G. Multilateral vs. Unilateral

Issue 1: Should all-unilateral controls be
: eliminated? (Business)

Present Law: The President has the authority

0 1nyo=e foreicn policy controls without

regard te whether these controls ere adopted
. by any other government.

Pro: Unilateral controls are ineffective and
U.S. businesses should not be reguired to
incur economic losses from such controls.

PR e ey g
{}; wj:~£’é !ﬁa
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Con: U.S. foreign policy should not be
entirely dependent on the foreign policy
objectives of other countries.

Approve Disapprove _ XX

I11. Short Supply Cor:trols

k. lfoakley Amenément (Section 7(e))

Issue 1: Should this provision be deleted which
' requires a license authorizing the export
of refined petroleum products? (ACEF)

ent Law: The Moakley khendment reguires

Pres

Thzt no reiined petroleum preduct be exported
except pursuant to a license and fellowing a

30-day notice to Congress of intent to issue

such license.

Fro: The provision is'no longer necessary
Eicause refined petroleum products &re not in
hort supply. Deleting this provision would

zllow U.S. refiners to compete more

effectively in the wcrld market. should
retroleum products cnce again become in short
supply, the Koakley Amendment is not needed to
reimpose export controls.

Con: The present world oil situation could
suidenly change, and deletion of the Moakley
amerdment could then jeopardize domestic U.S.
supply of refined petroleum products. The

- Northeast region of the country would strenu-
ously cppose this provision.

.Lpprove XX Disapprove

i

rlazskan Crude 0il Prevision

Icssue 1: Should the prohibition on exporting

* plaskan crude oil be deleted -ex—modified,
- thus permitting exports of Alaskan crude
0il to Jzpan?

ﬁ:,‘- e e Y
. Ui s hu L iy,
Approved For Release 2008/09/03 : CIA-RDP85-01156R000200190008-8



. Approved For Release 2008/09/03 : CIA-RDF’85-O1.1 56&000200190008:8

QEET v q

. b l :'I;' N
v i E_ oot blsl

_ Fresent Law: The provisions relating to crude

*[°Approved as
modified

°Also agreed to
delete all specific
Short Supply con-
trols from Act.
Retain authority
to impose such

01l eiiectively prohibit the export of
zleskan-produced crude oil. .

Fro: Tre U.S. oil industry and Alaska would
presper frem exporting crude to Japan; U.S.
naticnal security interests could be served by
shifting Jazpanese nnergy depencdence away from
the Soviet Union and to the United States.

The precrcsesl weuld not result in domestic
shertfzlls because of abundance of worldwide
and domestic crude oil supply.

controls] Cen: Ko pesition should be taken on this

Tzsue now because it is currently under study
in the international Energy Security Group
(IESG) and the SIG-IEP. Deletion of this
provision would harm west coast refiners,
shippers, and maritire employees.

*‘rproeve | XX Dicapprove

v Creeanizaticnal Chinrces
L. DCD Beview (Scction 10(g))

1: Should DCD.review be expaznded to include
=21 goods or tachnology controlled for
mational security purposes to -anv desti-
nation (not just proscribed countries)?
(DCD) .

tresent Lzw: The Secretary of Defense is
currently zuthorized to review any proposed
export to zny proscribed country (i.e., not
free world).

Pro: DOD review as well as DOC review is
necessary to insure adeguate scrutiny of
propcsed security-sensitive exports.

Con: The DOD Review would sinply duplicate
tThe DCC review and wculd lengthen the
licensing process. Certain key cases
requested by DOD are referred to it by DOC for
conment. Desired changes in this area are

4R e s g
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‘*[*Regulations or
MOU issue, not
statutory
*DOD and DOC will
seek to agree on
MOou}-

#[*Regulations or
MOU issue, not
statutory

*DOD and DOC will
seek to agree on
MoU)

_ Vi bbb . LEES
better addressed administratively by MOU or
regulations r&ther than by statute.

Approve . *Disapprove XX

Issue 2: Should DOD be authorized to review all

applications for distribution licenses?
(DOD) ]
Present Law: The statute does not expressly
crant the Secretary of Defense the authority
to review applications for distribution.
licenses. (Distribution licenses are not used
for proscribed countries.)

Pro: DOD review is necessaty to assess
potential abuse of distribution licenses vhich
might lead to diversion of sensitive items to.
prcscribed countries. :

Con: DOD review would simply duplicate the
DOC review and would lengthen the licensing
procees. Desired changes in this area are
better addressed administratively by FNOU or
regulations rather than by statute. Adminis-
trztive changes are, in fact, under review
now. . :

Approve - *Disapprove _ XX

Issue 3: Should DOD Le given the right to veto

_export of any goods or technology if DCD
determines “that the export of any goods
or technology will contribute to
strengthening Soviet military capabili-
ties or enable defense priority indus-

- tries in the Soviet Union and the Warsaw
Pact to produce items controlled for
national security reasons to the
detriment of the United States?" (DCD).

Present Law: Whenever the Secretary of
Defense determines that exporting an item
would significantly contribute to the military
potential of another country and would create
a risk to our national security, he may .
recommend to the President that he disapprove
the export license. If the President

. cgru%rrmﬁ P?FP!
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[Issue Unresolved

°SIG-IEP Issue

°State, Treasury

" approve
spemaining agencies
disapprove]
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overrules the Secretary of Defense, he must so
repol't to the Congress.

Plo? The proposed DOD review ;nd veto power
is nec:ssary to protect fully the national.
security interests oi the United States.

Con: The President should not be deprived of
his current right to be the ultimate
decisicnmaker with recard to export contrel
nmatters. This provision is also tco bread and
would gﬂve DOD veto power over exports to all
ccuntries znd not just review power over
exports to proscribed country destinations.
The propcsel would delay the licensing
process.

roorove Diseapprove XX

Izsu=s 1: Sheuld 2li enfeorcement functions be
traznsferred to Customs? (Nunn and Eeinz)

Frecent Law: Enforcement powers are vested in
the nezad of any deparirent or agency exer- '
cising any functicon under the Act. Accor-

ol ncl" the Secretary of Commexce enforces the
ERA, cluQOLgb ne has, by reculations

authorized the Customs Service to aSSlSt with
this enforcement.

Pro: Customs has the expertise, manpower and
budget to enforce more effectively than
Ccnmerce the export control laws.

Con: Enforcement functions should remain in
Cormerce because enforcement is more effective
when ccmbired in the same agency with the
licensing functions. The Office of Export
Enforcement (Commerce), unlike -the Customs
Service, hés a single mission enforcement
role. The Commerce Department has recently
devoted substantial resources to improving its
0ffice c¢f Expert Enforcement.

Epprove Disapprove

Ei.l ; Gy ..-;.4‘- £l Hb‘.‘.fﬂ
5-01156R000200190008-8




. TR e
Approved For Release 2008/09/03 : CIA-RDP85-01156R000200190008-8 rﬂ AR I
. o ESERN ]

C. Office of Strategic Trade

Issue 1: Should a2 new Office of Strategic Trada
(0ST) be created? (This would be an
independent executive agency whose
director would be a member of the N.C.S.
The OST would be responsible for
administering znd enforcing export
control laws under the ERA and the Arms
Export Control Act.) (Garn)

Precent Law: Export trade centrols that are
the subject of the Export Administration Act
are generally vested in the Secretary of
Cormmerce. The authority to control trade in
munitions is the responsibility of the Depart-
ment of State. )

Pro: The OST would nct be subject to the
pro-export bias of the Department of Commerce.
Creating a separate agency, and placing its

*{°Not to be included director on the NSC, reflects the izpertance
in Administration of exvort controls to the Administration.
bill Because of its visikility, the 0OST would be
°No decision on able to attract better gualified personnel.
whether expressly ) : .
to oppose OST in Cen: This new bureaucracy 1S uhnecessary and
Hill testimony] would be costly. The current 1nteragency

review process works well znd provides the
necessary ‘palance zmrong the competlng purposes

of the EAA.
rpprove *Disapprove XX
V. Iiscellaneous

A Judicial Review

N

Issue 1: Should the EAA be amended to provide for
judicial review of licensing and control
decisions. (Business) .

Fresent Law: FPersons claiming harm frem

- Ticensing and control actions taken under ihe
4ct may not resort to the courts to obtain
judicial review of these acticns.

g meL s pemn o
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g;g:_ There is currently no impartial review
cf actions taken under the Act. Judicial
vevwew is necessary to ensure that the
pravisions of the Act are fully and Dloperly
adrinicstered. .

Con: Judicial review would enccunter severe
Pusiness confidentiality and classification
problers. The llcenelng process woula be
sloved considerably due to litigation involve-
ment of licensing personnel. The prov151on
would rot be very effective because couris are
reluctznt to guestion foreign policy and ‘
patwopal security decisicns of the Executive.
oreover, it Lay not be desircble to have the
cu“lts reviewing Executive decisions in these

eYees.
LDDYOVR : Disarprove XX
= LlCenelng
Tecte 1: Should the £i3i eliminete the licenss

reguirement for shipments of ncn-MITL
coocs and tﬂchnology from the U.S. to
CCCO¥ countries, Australia and New
Zealarnd? (Businecs)

Fresent Law: These narzed countries receive no

specizl s;atutory treatment except for

EXGWPUIOD from provisions lelat1ng to export
of crime control and detection instruments.

Fro: This provision would eliminate delays
zr.a loss of profits caused by West-West
iicensing. The damage to U.S. competitiveness
recultlgc from U.S. licensing of non-lCTL
est-west" trade, outweighs the minimal valu=z

*[°Can be done o U.S. national security of such licensing.
by regulation, To detect diversion, less stringent
does not require certification procedures could-be devided.
change in the
Act) Con: This provision would eliminate the paper

Irail necessary to detect diversion. The
proposed change can be made administratively
by regulation.

Epprove *Disepprove XX
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Issue 2: Should a new special license be created
for shipments of goods and technology
intra-company (Parent-sub, sub-sub)?
(Eusiness)

Present Law: The Secretary currently has the
authority to recuire (and so establlsh) any
specizal Ticense that will assist in the effec-
tive implementation of the Act. No special
license now exists for intra-company exports.

Fro Internal company transfers should be
SuDWECL to minimal regulaticns. A new less
restV1ct¢ve license would still provide a
peper treil of items transferred, but would
minimize delays and loss of p10f1t= czused by
the present system.

Con: This proposezl, if desirable, czan be dore

acninistratively under the current statute.
%[ °Can be done by voreicn suksidieries often operate
regulation, does indeperndently of thelr parent cempanies, and
not require change rmav pe loceted in ccuniries whose ioreicgn
in the Act] policy cbjectives are different from these of
wihe U.S.
Lrrrove *Diseporove XX
**[°SIG- **c . AEnti Bovcet:
IEP Issue
°USTR < g2 : -
Issue: L. Enforcement and Violations Sections
"Should the
Act direct
the Depart-
ments of

Commerce and
Treasury to

- harmonize their
respective anti-
boycott laws?"]

YL U R
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ISSUES

" Extraterritoriality

Issue: Should extraterritorial foreign policy export
controls be eliminated except in the case of a
declared national emergency?

{Options Paper, p. 11, Issue A.1(B))

Business Protection Against Export Controls

Issue: Should the special protections given to agricultural

products be ex ed to other products?
ILLEGIB

° contract sanctity | \
compensation for lodses (or OPIC insurance)
Uq ° Congressional veto

e

ILLEGIB
ILLEGIB

ILLEGIB (Options Paper, p. 12, Issues B.l., an
p. 13, Issue C.1l)

Energy Dependence Controls

Issue: Is it U.S. policy that export controls be used to

- prevent the U.S. and its allies from excessive energ

and other critical resource dependence on potential
adversaries?

If so, should this policy be expressed in the Act

{Options Paper, p. 9, Issue 3)

Exports to Embassies

Issue: Should the Act explicitly grant authority to the
. ) President to control exports to proscribed country

- - +
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embassies and their affiliates in the United States
as the Secretaries of Commerce and Defense designate?

{This is a modification of the Options
Paper, p. 6, Issue D,1l.)

Import Control Authority

Issue: Should the President be given new authority to
control imports in the following circumstances:

° when export controls are imposed?

° as a penalty against companies who violate U.S.
export laws or COCOM agreements?

(These are modifications of two issues in
the Options Paper: p. 4, Issue 3, and p. 17,
Issue F.1. The proposal has been changed to
apply to companies and not countries.)

Antibovcott

Issue: Should the Act direct the Departments of Commerce and
Treasury to harmonize their respective antiboycott
laws?

Enforcement to Customs

Issue: Should the Act be amended to transfer all enforcement
authority from Commerce to Customs?

(Options Paper, p. 21, Issue B.1l)
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